the Secretary's rulemakers during the considerations^which
preceded the promulgation .of the revised Part 100 criteria
and procedures for proposed civil penalty assessments.

Respondent's counsel pointed out that MSHA's policy
concerning "S & S" findings is articulated at 47 Fed. Reg.
22292, May 21, 1982, as follows:

MSHA inspectors already make a determination
as to which violations of the Act are of a
serious nature.  In making this determination,
inspectors first evaluate whether an injury
or illness is reasonably likely to occur if
the violation is not corrected.  Next, the
inspector must evaluate whether the injury or
illness, were it to occur, would be reasonably
serious.  In these areas, inspectors use their
experience, background and training together
with an evaluation of the actual circumstances
surrounding the violation to arrive at an
independent judgment.  Where a violation is not
reasonably likely to result in a reasonably
serious injury or illness, a summary review and
analysis of the condition or practice is con-
ducted.  However, when the gravity factor is
low and good faith is established through abate-
ment, MSHA-does not believe that an individualized
analysis of the negligence, size and history
criteria is appropriate or necessary.

Inspector Shade explained his interpretation of an
"S&S" violation as follows (Tr. 64-71):

ADMINISTRATIVE LAW JUDGE KOUTR^S:  Let me ask '
the inspectors up front,  what instructions,
if any, do you receive from your district
office as to how you interpret S&S?

THE WITNESS: When we find a violation and we
see it is reasonably likely that an accident
would occur, that an accident would occur and
it is reasonably likely that the accident
would be serious before it could be terminated.

Q. Mr. Shade, isn't it true that your instruc-
tions are that you are to assume every violation
will never be corrected?
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